While the decentralised system adhered to by Indonesia has allowed the central government to delegate its affairs to local governments and has brought benefits for democracy, several issues are open for improvement. One of the areas allocated to local governments is housing and settlements. There are indications that in some cases the local governments fail to provide access to public housing for outsiders, who are also vulnerable to eviction and resettlement. This article discusses legal regulations and examples of housing policy at the national level. Moreover, it assesses general practices of four Indonesian local governments: Jakarta, Surabaya, Jogjakarta and Surakarta, concerning access to public housing for outsiders. The article investigates whether the four Indonesian local governments unintentionally facilitate indirect discrimination or legally limit the right to housing for the purpose of promoting the general welfare. The analysis is based on the prohibition of indirect discrimination related to the right to housing in the International Covenant on Economic, Social and Cultural Rights (icescr), General Comments and Concluding Observations. 
Introduction1
Big cities in Indonesia, just like many other cities in the world, face massive urbanisation by people migrating internally, triggered by economic development and the availability of better facilities in big cities2 and the chances of a better life.3 Measures have been taken to reduce the number of people migrating, such as urban and rural linkage programmes enumerated in the Medium-Term Development Plan (rpjmn) 2015-2019.4 These programmes aim to develop and provide more facilities in villages and rural areas; nevertheless, the government cannot stop urbanisation. As a result, the population concentrates in cities and leads to several urban problems, such as inadequate housing and lack of workplaces. Particularly, internal migrants with little education and job experience are affected most.5 Without a proper job, there is no other choice than working in informal sectors, which is low paying. As a result, it is difficult for such groups to afford adequate housing. Hence, informal settlements and slum areas grow on the riverbanks, railway tracks and green areas such as lakes or city forests. Slums have developed in most big cities, such as Jakarta, Surabaya 
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and Surakarta.6 In 2013, Jakarta had 905 hectares of slums, comprising of 20 per cent of its territory.7 In 2014, Surakarta held 468 hectares of slums amounting to 11 per cent of the territory.8 Local governments have initiated programmes to eliminate informal settlements. For example, Jakarta started such a programme in collaboration with the Ministry of Public Works and Public Housing, aiming to make the city free from slums in 2019.9 In addition, the government initiated several programmes to improve living conditions and clean up riverbanks and other slum locations. These measures have negative consequences, including the eviction of people from their homes.10 However, these communities have been living in such settlements for decades. Moreover, they have established socio-cultural networks within society. While some might have become legal or registered residents of Jakarta, evident from the steady increase in Jakarta residents each year,11 others did not renounce their legal residency in their area of origin. For instance, from 83,400 households living in Jakarta's illegal slums12 in 2008, as many as 56,000 households did not possess a Jakarta residence card (ktp).13 These internal migrants are referred to in this contribution as 'outsiders.' These settlements are considered as illegal due to the fact that they were built on areas designed for public facilities and not for settlements. 13 This is the most recent data available from Dinas Perumahan Provinsi dki Jakarta, 'Pembangunan Rusunawa dan Rusunami di dki Jakarta' , Jakarta, Preliminary research shows that outsiders experience difficulty in accessing public housing provided by the governments, in particular those affected by evictions or settlements upgrading programmes.14 On this matter, the un Special Rapporteur on the right to adequate housing has identified that in many cases outsiders neither have access to compensation nor relocation other than returning to their place of origin, which was not considered to be a sustainable solution.15
This article discusses the situation of outsiders from a legal perspective and analyses how it relates to a broader notion of equality and non-discrimination in Indonesian and in international human rights (ihr) law. The article first presents the recognition of the right to housing in Indonesia. As Indonesia is a unitary state that decentralises parts of its affairs to local governments, there is a multi-level housing regulation that applies to local governments. Moreover, they are allowed to adopt their housing regulations. Their practices in such matters may, thus, vary. This variation has been investigated by comparing practices in four cities: Jakarta, Surabaya, Yogyakarta and Surakarta. The choice of these cities is based on the similar characteristics they possess, such as the high number of migration, high density of slums and informal housing, as well as being prone to natural disasters.
The article starts with an analysis of the Indonesian regulations at the national and local level and compares these to international obligations emanating from ihr treaties ratified by Indonesia. Moreover, to get a better understanding of the implementation of Indonesia's international obligations at the local level, the four cities' practices regarding access to housing for outsiders are discussed in Section 2.2. This section is based on interviews conducted with local officials responsible for housing affairs in the abovementioned cities.16 This article is not strictly empirical in nature; however, interviews have provided more insights from practice than can be found in existing literature. Section 3 provides a legal discussion of non-discrimination at the international 14 October 2017. The number might have changed since 2008. Moreover, there was a change in policy to switch from the paper ktp to e-ktp since 2011. Until today, several hundreds of people do not possess the identity card yet. 14 United Nations General Assembly (unga), 'Report of the Special Rapporteur on adequate housing as a component of the right to an adequate standard of living, and on the right to non-discrimination in this context. The authors conducted interview in August-November 2016. The interviews are in file with the authors, and are being used with the informed consent of the interviewees.
242
and national level. The concluding section of the article discusses the need for a policy change.
1
The Right to Housing and Housing Policies in Decentralised Indonesia
1.1
Regulating the Right to Housing in Indonesia Indonesia recognises human rights related to housing in a number of national regulations, for example, in the Constitution and the Law on Human Rights. Such recognition can also be found in laws of ratification of international instruments and regulations adopted by ministries in charge of public works and housing, as well as social affairs.
The Constitution guarantees the right to the protection of family and property as well as the right to live in physical and spiritual prosperity, to have a home, to enjoy a good and healthy environment, and the right to obtain medical care.17 It does not state a right to housing per se but it stipulates 'hak untuk bertempat tinggal,' which translates literally into English as the right to a place to live, and which can broadly be interpreted as the right to shelter or house. Together, Articles 28G(1) and 28H(1) of the Constitution suggest that the right to housing protects not merely houses as buildings, but also houses as homes and places to live, with or without a family. Furthermore, the Law on Human Rights18 protects the right to a place to live and the right to a decent life.19 Furthermore, with the Law No. 11/200520 Indonesia has ratified the International Covenant on Economic, Social and Cultural Rights (icescr),21 which acknowledges the right to adequate housing22 and lays out states' obligation to progressively realise the rights enshrined in it.
Under the National Long-Term Development Plan for 2005-2025 (rpjpn) and the National Medium-Term Development Plans for 2010-2014 and 2015-2019 (rpjmn), the government commits to fulfil the right to adequate housing 17 The Besides housing regulation at the national level, much is done at the local level, due to the decentralisation system adhered to by Indonesia giving considerable autonomy to the local governments in housing matters. The Law No. 23 of 2014 on Local Government26 delegates housing affairs to local governments.27 The local governments share responsibility with the central government in establishing housing policies. The central government will adopt the general housing policies. For example, it adopts programmes to provide housing for the low-income groups, develops the financial support system to enable access to housing for the poor, and enables public facilities for people affected by national policies.28 Meanwhile, the local governments are responsible for providing and enabling public facilities for people affected by local policies, such as local development projects. 35 However, in an annex to the latter, it is observed that the central government will remain responsible for housing the poor and for developing financial schemes for the low-incomes.36 It is problematic that no explanatory notes have been provided until now.37 These laws have created confusion at the local level. While the housing law encourages or even expects local governments to be more active in providing housing for the poor, they tend to wait passively for financial assistance from the national government rather than using their local budget or searching financial support from third parties. As a result, housing policies at the local level vary. The role of local governments is indeed vital as the national government alone cannot tackle the increasing backlog. Such role and practices will be discussed in the following section. 
1.2
Four Cities' Practices on Access to Public Housing for Outsiders People are migrating from rural to urban areas for a better life. These migrants come from all over Indonesia and most of them do not become official residents of host cities.38 Rather, they keep the residential status in their previous area. Finding adequate housing in the housing market is a challenging issue for poor migrants.
The governments at both the local and the national levels have built more public housing to tackle housing problems. The national government tends to build rented public housing rather than public housing with ownership title.39 As a part of urban renewal strategies, the development of rented storey housing aims to improve the quality of life for people living in informal settlements.40 Moreover, rented public housing is one of the strategies to tackle the problem of land availability in big cities and to improve the security of tenure of low income groups that cannot afford to buy a house.41 Cities such as Jakarta and Surakarta benefited from the building of rented public housing to resettle people affected by eviction or resettlement programmes.42
In the four cities, building the rented public housing is financed by the national government, but requires collaboration with local governments to provide construction sites.43 To be qualified to receive such assistance from the central government, a local government should be able to provide a minimum 3,000 to 5,000 square meteres44 of land for the construction sites.45 Then, they can submit a proposal to the Ministry of Public Works and Pubic Housing for the development of high-rise housing. 38 See for example for the case of Jakarta in P McCarthy, 'Urban Slums Reports: The Case of Jakarta, Indonesia' (2003) 
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The Jakarta government has adopted programmes engaging private parties through corporate social responsibility (csr) schemes46 and a building compensation scheme.47 According to the csr scheme, if private parties build hotels, malls, luxury offices, or apartments, they must allocate a certain amount of money for public utilities, such as city parks, playgrounds and public housing.48 The building compensation scheme allows private parties to request to exceed the height of buildings as limited by the city planning regulations; however, they have to pay a certain amount of money as compensation to the local government. This compensation money will be used to build public facilities. All houses and public facilities built by private parties from these funds will become the property of the local government. These programmes are quite successful in reducing local expenditure for public expenses and succeeded in building fourteen towers for public housing and several other public areas such as parks and playgrounds.49 With this approach, the Jakarta government can use private funds to build public spaces, while the other three local governments mostly rely on the central government's financial support.
Until 2016, Jakarta provided 6,978 housing units (242 blocks), of which around 3,300 units were built by the national government and the rest by local government and private companies.50 In Surakarta for example, in 2011 five tower blocks have been constructed to accommodate around 2,600 people.51 Surabaya has built 13 high-rise blocks for rented housing.52 Yogyakarta only owns six high-rise houses due to its limited territory.53 In these three cities, most of the public houses were built by the national government.
Although the national government bears the financial responsibility for these projects, the building and management are fully in the hands of local governments. For the distribution and management of public housing, local 46 There is no local law regulating this practice, nevertheless several public spaces have been built with the csr fund. authorities should adopt local regulations on housing, particularly on housing access. Access to rented public housing are limited to a certain group. In Jakarta, for example, rented public housing targets two types of prospective residents.54 The first type is people affected by disasters and city renewal programmes including eviction for development and urban renewal. The second is the lowincome groups in general.
The four local governments have established several requirements for accessing rented public housing. Such requirements include:55 (1) to hold a local residential identity card (Kartu Tanda Penduduk-ktp) and family document (kartu keluarga-kk), (2) to be married, (3) not to be in possession of a house, (4) to receive a monthly salary, (5) to own a Tax Identification Number (npwp), (6) to be able to pay the monthly rental fee, water tax, energy and other fees as decided by the head of the public housing unit.56
If prospective residents cannot fulfil the first four requirements, they can still apply to obtain access to public housing, if they receive a recommendation letter from the head of the village they live in. Although in general the list of requirements varies between cities, the above mentioned four requirements exist in all four cities under review. Variations include a requirement to provide a certain size self-portrait picture of prospective tenants,57 a limitation on the number of family members who can live in one unit,58 and the requirement to earn an income between the provincial minimum wage (umr) and twice of that amount.59
All requirements above are apparently neutral and common for local regulations. Moreover, they are in line with the national legislation related to housing. All local regulations adhere to the national aim, which is to provide adequate housing for low incomes.60 However, local regulations on the rented public housing of each of these four cities contain a potentially discriminatory provision that disadvantages a certain group. These provisions stipulate Under Indonesian law, a citizen can only register as a resident in one place.61 However, migrants may have various reasons for not changing their registration, with the following four as the most important ones. Firstly, the person does not have the resources to follow administrative procedures to withdraw their old residency status and apply a new one in the city where they live,62 since such procedure requires them to return to their place of origin. Secondly, they do not have a new address to be registered.63 Thirdly, they may choose to keep their residency in their previous city due to personal reasons, such as an emotional relationship with their place of birth or for other cultural reasons. Finally, a large number of people do not have a ktp or other administrative proof of residency at all: they are not registered at their previous nor current place of residence. This can occur because these people have experienced difficulties in complying with all procedural requirements to apply for a ktp. 64 One of the groups experiencing this problem is outsiders. Most of them live in cities for work and may not have an intention to permanently stay; therefore, they do not register and apply for a residence card in their host cities. Many of these migrants live in slums. As local governments do not have data on people living there, most of the time, they are excluded from the public housing programmes for the low-income groups. 65 Another group that is excluded is the unmarried persons.66 One should be married to have access to public housing. This will treat unfavourably people with single status in need of accommodation, including single parents. Although Yogyakarta provides a public housing targeted for single occupancy Access To Public Housing For Outsiders asia-pacific journal on human rights and the law 19 (2018) 238-267 for single labour workers, not every city provides such accommodation. If outsiders have single status and do not possess the local identification card, they will experience a double barrier in accessing public housing that supposedly is more affordable and adequate than houses that are available in the informal rental market.
As less favourable treatments can influence the enjoyment of human rights, the following section will provide a brief discussion on the prohibition of discriminatory practices. Discriminatory practices may include both direct and indirect discrimination. The discussion will focus on indirect discrimination emanating from states' policies, measures and regulations.
2
The Right to Adequate Housing and Discrimination Based on the Place of Registered Residence
General Observations on Discrimination and Access to Housing
To discuss discrimination related to the right to housing, we have to understand the meaning of discrimination and equality. This article will not make an attempt to discuss discrimination and equality in general, but will focus on the prohibition of discrimination as enshrined in ihr law, particularly in the icescr and as elaborated in its subsequent General Comments (gcs) and Concluding Observations (cos) adopted by the Committee on Economic, Social and Cultural Rights (cescr).
In general, discrimination refers to different or unequal treatment of individuals or groups in societies.67 Under ihr, discrimination based on any ground is strictly prohibited,68 making the principle of equality pivotal in human rights fulfilment,69 including economic, social and cultural rights.70 A distinction can be made between formal and substantive equality. Formal equality means that every subject of law is the same and thus should be treated equally.71 This is reflected in discrimination based on prohibited grounds as enshrined in positive Substantive equality does not simply mean to ensure equal treatment; it involves the elimination of structural inequalities, and social and economic discrepancies.74 Violation of substantive equality can be in the form of direct and indirect discrimination. Direct discrimination means a less favourable treatment given to individual compared to other individuals in similar or comparable conditions75 when the reasons for such treatment are based on the prohibited grounds mentioned in human rights instruments.
Indirect discrimination, on the other hand, focuses on the effect of similar treatment of persons or groups that disparately affects the position of some of them.76 Indirect discrimination is a challenging issue to deal with, as it relates to less visible, unintended or unexpected effects of equal treatment77 provided in official policies or regulations. It sometimes is 'structural in nature.'78 In general, indirect discrimination refers to laws, policies and practices which appear to be neutral; nevertheless, they have disproportionate effects on groups that are not specifically targeted,79 but who face discriminatory impacts that are similar to those caused by prohibited grounds of discrimination.
ihr treaties prohibit formal discrimination. The treaties recognise and guarantee the right to non-discrimination. For instance, Article 2 of the icescr prohibits discrimination on grounds of race, colour, sex, language, religion, political or other opinions, national or social origin, association with a national minority, property, birth or other status in the exercise of the rights that it enunciates. This recognition of non-discrimination is applicable to all human rights enumerated in the Covenants, including the right to adequate 72 Ibid. housing guaranteed under Article 11. In addition to the icescr, several international treaties protecting specific groups grant a non-discriminatory access to the enjoyment of housing,80 equal access to housing,81 and access to reasonable housing and to the elimination of physical barriers to accessibility of buildings.82
The cescr has adopted several gcs on this matter, emphasising the importance of these principles, particularly related to the right to adequate housing. gc No. 483 provides that the enjoyment of the right to adequate housing cannot be separated from the fulfilment of other human rights and respect for the principle of human dignity and non-discrimination.84 gc No. 785 emphasises that in the case of eviction, governments have an additional obligation 'to ensure that appropriate measures are taken to ensure that no form of discrimination is involved.'86 In both gcs, the Committee mentions primarily a general prohibition of discrimination. It does not specify the types of discrimination that can occur. In the most recent one, gc No. 20 on Non-discrimination in Economic, Social and Cultural Rights,87 the Committee recognises several types of discrimination, which people can also experience in the field of housing, including formal, substantive, direct and indirect discrimination.88
In addition to the prohibition of formal discrimination, it is common that states discriminate on grounds that are not expressly listed in the regulations. Therefore, the cescr considers that the principle of non-discrimination can extend beyond the categories specified in the previous gcs,89 for instance age, Although the requirement regarding the place of residence has been mentioned as one of the factors that can lead to discriminatory practices, the cescr has not further explored this in its cos. It mostly addressed discrimination based on race, ethnic and cultural way of life, disability, minority groups, sexual orientation and citizenship.93 Only in some cos, the Committee found discrimination by the creation of a conditional requirement for undocumented migrants to access housing, which is based on their willingness to return to their countries94 and based on immigrant status.95 Other states, such as the Netherlands,96 Angola,97 Kirgizstan,98 Uzbekistan,99 Vietnam,100 and China,101 link access to essential services for internal migrants to a household registration system. The registration system discriminates against internal migrants who have migrated to big cities but kept residential registration in their former place of living. It is interesting to mention that in the co on Indonesia adopted in 2014, the cescr did not mention that such treatment exists in the country. It only noted that people without identity documentation face multiple discriminations; nonetheless, it did not further discuss these discriminations.102 To more specifically address the implementation and improvement of housing conditions throughout the world, the former un Commission on Human Rights appointed a Special Rapporteur on the right to adequate housing as a component of the right to an adequate standard of living.103 In the report on the right to adequate housing for migrants, the Special Rapporteur only focuses on the right to housing for foreign migrants and does not touch on the difficulties faced by internal migrants, particularly irregular and low-paid migrants.104 The fact that both foreign and internal migrants share similar challenges in accessing public housing suggests that internal migrants should receive equal attention. It is urgent for states to remove obstacles, including the existence of discriminatory regulations, policies and practices that prevent the enjoyment of the right to housing to internal migrants and to guarantee an equal enjoyment of this right as non-migrants.
It can be summed up that the prohibition of discrimination under ihr law is not only limited to discrimination based on expressly listed grounds found in treaties but goes beyond that. Several other grounds that are not listed can also result in discriminatory treatment, for instance, place of residence. Such development can be seen in gc No. 20 as well as in cos, for example, the cos on Chinese report adopted in 2014 and on Netherlands' report concluded in 2017. At the regional level, the grounds of discrimination have been extensively examined. For example, the European Court of Human Rights (ECtHR), in several judgments,105 has developed a broad interpretation of discrimination which is based on an open-list of grounds of discrimination and extended the discrimination grounds other than those which are listed in the international treaties.106
At the national level, the Indonesian Constitution does not provide a prohibition of discrimination as such, although it does recognise the principle of equality before the law. It also states that all human rights recognised in the Constitution should be equally applied to Indonesians without any discrimination.
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Moreover, Indonesia does not have a specific law on the prohibition of discrimination. The Human Rights Law 39/1999 only mentions the principle of equality and non-discrimination. It only recognises discrimination as a differential treatment based on prohibited grounds, such as religion, race, ethnic, social and economic status, gender, language and political beliefs. The list is not comprehensive and neither provides a full definition of the various types of discrimination.107 In this regard, the relevant Indonesian laws do not help to assess that a less favourable treatment can be categorised as either direct or indirect discrimination.
Furthermore, these laws do not mention the phrase 'or other status' as found in Article 2 of the icescr, which can be interpreted as, for example, place of residence or disability that could possibly affect the enjoyment of human rights. Thus, if a differential treatment occurs and it is not based on the listed prohibited grounds, it may not fall under discriminatory practices under Indonesian Law. However, as a party to icescr Indonesia is bound by international obligations enshrined in the icescr and its authoritative interpretations provided by the cescr. The section below will focus on indirect discrimination and will examine the practice of local governments in Indonesia.
2.2
Indirect Discrimination Practices and Permissible Differential Treatments in Indonesia Discrimination in housing can be the result of a complex web of discriminatory processes,108 from education level, income, to housing policies and legislation. Apparently neutral policies, regulations and practices can have disadvantageous effects for particular groups resulting in indirect discrimination. This means that the same or equal treatment for everyone leads to disparate impacts on particular groups.109
However, Article 4 of the icescr also recognises that the Covenant's rights can be limited.110 A state may adopt a measure to limit a certain right by treating individuals differently, for example, to take affirmative action to restore historical injustice.111 Consequently, not all differential treatments are discrimination.112 A measure can be categorised as a 'limitation' based on the Covenant, if it is determined by law, compatible with the nature of the rights and suitable for the purpose of promoting the general welfare in a democratic society. In line with Article 4, gc 20 mentions a permissible treatment that is allowed if it is reasonable and objective. To assess its reasonableness and objectiveness, the analysis of a treatment should include whether the aims of such treatment are legitimate and compatible with the nature and purpose of the relevant rights and obligations.113 Moreover, the reason behind the measures should be the promotion of the general welfare in a democratic society.114 To examine whether the limitations imposed by Indonesian local governments to outsiders in accessing public housing falls under the discriminatory practices, this article firstly assesses whether the Indonesian practices can be regarded as constituting indirect discrimination. Thereafter, we will discuss whether differential treatment can be regarded as permissible based on three conditions mentioned in Article 4 and gc No. 20.
2.2.1
Indirect Discriminatory Practices As discussed above,115 a situation of indirect discrimination can arise when (1) laws, policies and practices which appear to be neutral; (2) having disproportionate effects on specific groups; and (3) they are not specifically aimed at a particular group. Each of these elements will be analysed in the following paragraphs.
2.2.1.1
Apparently Neutral Policies, Measures or Rules The policies to give locally registered people a more privileged position have become a common practice in Indonesia based on the argument that the number of residents will influence local expenditure.116 The more people reside in a region, the more budget a region needs to deliver public services. Due to the fiscal autonomy principle, local governments hold the primary authority to 112 256 manage their budget117 for the governance of their territory based on the principles of effectiveness and efficiency.118 It is understandable that local governments prioritise to provide services to locally registered residents who pay local taxes and therefore are entitled to enjoy the services provided by the authorities. In short, no tax no service. Such practice seems to be neutral as it applies to all residents without deliberately targeting internal migrants and seems to be in line with other national regulations. However, one of the national housing policies is to provide access to housing for the poor, financed by the national government without discrimination. Consequently, all the poor should be given access to public housing regardless of their residential status, particularly when built by the national government.
2.2.1.2
Measures Having Disproportionately Prejudicial Effects Being disproportionate means that the specific negative effects on a particular group are not in proportion to the general aims of the measure that has been established. To avoid such disproportionate effects, governments should, prior to adopting a decision, consider alternatives that are less prejudicial to the particular group, or be willing to consider such alternatives once the effect becomes visible.
This does not seem to be the case for the Indonesian local governments' practices. The local governments refuse access to public housing to internal migrants without a local residence card. Until now, the local governments have not formulated a policy to house internal migrants without a residential document. As housing in Indonesia depends heavily on the market, poor internal migrants are often left behind. They often end up living in informal and inadequate houses.
The residential requirement policy appears to be neutral and to treat everyone equally, as permitted by local regulations and it occurs in every region. However, in practice, it leads to treating internal migrants less favourably than other residents. Thus, it does affect the enjoyment of the right to housing of the internal migrants who do not possess a residential card. Since, there is no other choice available for them, particularly in accessing adequate housing facilities asia-pacific journal on human rights and the law 19 (2018) 238-267 provided by public funding, such policy could be considered as disproportionate. The local housing policies frustrate their prospect to the fulfilment of the right to a home, as guaranteed by the Constitution, human rights law as well as housing law.
2.2.1.3
The Policies, Measures or Rules are Not Aimed at a Specific Group The fact that the bureaucracy of the registration system is so burdensome has made it difficult for internal migrants to apply for registration. In addition to the need to go back to their place of origin, they need a new address in order to be registered. Regarding the latter, problems arise if they have no house where they can be formally registered, live in illegal settlements or do not have a place to live at all. Although not specifically targeted to as a group by the registration requirement, internal migrants will not be able to fulfil the requirement for local registration and they will not have access to public housing. This situation will lead to a paradoxical situation -a catch 22 -which causes a neverending dilemma for internal migrants unless the governments are willing to do something.
Quite a strong argument can be made that all the three requirements used to consider whether a practice indirectly discriminates are fulfilled. The policy that provides access to public housing only for locally registered residents can be regarded as failing under the category of indirect discrimination practices.
2.2.2
Permissible Differential Treatment Although the argument can be made that the practices found in the four cities constitute indirect discrimination, one also has to consider whether the difference in practical treatment between outsiders and local registered residents may still be permissible under human rights law. An investigation into whether such differential treatment is legal and justifiable under the general limitations of Article 4 of the icescr is needed.
To be permitted, a differential treatment with regard to the right to housing should be '(1) determined by law only in so far as (2) this may be compatible with the nature of these (icescr) rights and (3) solely for the purpose of promoting the general welfare in a democratic society.'119
2.2.2.1
Legality of the Policy gc No. 20 does not expressly refer to the first requirement found in Article 4 to justify an interference, but it uses the term 'legitimacy' . However, this concept is also not further explained in gc No. 20. The word legitimate is only mentioned 258 twice and seemingly offers a different approach to legitimacy. The first reference in paragraph nine states that a measure can be legitimate if it is 'reasonable, objective and proportional.'120 The second reference, in paragraph 13, mentions legitimacy as an element that can be employed to assess the reasonableness and objectiveness of a policy.121 As gc No. 20 provides no clear-cut definition of the word legitimacy, we will refer to the concept of legality to assess whether the housing policy based on residential identity is, from a legal point of view, reasonable and objective under international and Indonesian law.
Under ihr law, an interference with rights that are not absolute usually requires a legal basis as a precondition to be justified.122 In other words, an interference needs to be 'determined by law.'123 Human rights adjudicatory bodies have interpreted the concept 'law' as entailing legal norms encapsulated in formal legislative acts and other types of legal regulations, including unwritten law.124 Since the cescr does not seem to have provided its own interpretation of the meaning of the word 'law' in Article 4, we will use the broad interpretation and approach to the term as adopted by other human rights treaty bodies.
Treaties bodies have suggested that a legal norm that limits human rights should remain accessible and be foreseeable/predictable.125 The latter condition requires a law to be as clear and precise as possible, meaning that individuals should be able to adjust their conduct on the basis of what the law requires Access To Public Housing For Outsiders asia-pacific journal on human rights and the law 19 (2018) 238-267 them to do.126 Furthermore, the law must also contain adequate safeguards against abuse as well as actually state the grounds upon which the right can be limited.127 Finally, according to the Limburg Principles on the Implementation of the icescr, 'laws imposing limitations on the exercise of economic, social and cultural rights shall not be arbitrary or unreasonable or discriminatory.'128
The paragraphs below will assess the local regulations concerning public housing in Indonesia with regard to their quality, including their accessibility, foreseeability, availability of safeguards, and arbitrariness.
All regulations in Indonesia are published in the State Gazette, the official publication for both national and local regulations is generally accessible for citizens. Moreover, the Indonesian government has established a platform to provide all information on applicable regulations at both the national and local level. This platform is called Jaringan Dokumentasi Informasi Hukum (jdih). The jdih is available on local governments as well as any other government institutions' websites, so that people can easily access the regulations. However, accessibility through websites requires a good Internet connection and a device, but access to the Internet is not widely available in the country making the platform inaccessible for certain groups of people. The accessibility of this platform can therefore be questioned.
Housing officials also use the media, such as newspapers, to disseminate the requirements to access public housing.129 This approach is much more efficient as it is easier to access newspaper than the Internet. Moreover, they provide a service and information desk. By considering all the measures adopted by the governments, it can be said that the local regulation on public housing is in general accessible. The second requirement is the predictability of the regulations to allow individuals to adjust their conduct to the legal requirements. The wording of the conditions stipulated in the regulations is clear and predictable -people need a local registration card to access public housing.
As discussed in Section 2.2., the requirement includes a complicated procedure that makes it difficult for individuals to fulfil the condition. Several administrative procedures are needed, for example, the need to obtain a 'moving letter'130 from the authority of their origin. This letter indicates that they will move to another city permanently, while some of them are not willing to do that for personal reasons. Another reason is that outsiders need a local address at which to be registered. Since many of them are still searching for employment and accommodation, this requirement cannot be fulfilled. It can be concluded that it is not easy for migrants to become registered residents.
Furthermore, the local regulations providing for the requirements to access rented public housing do not include safeguards against possible abuse. Such local rules only stipulate legal the relationship between governments and the prospective tenants who are able to fulfil the requirements.131 Yet, the laws do not cover the relationship between governments and people who cannot access housing.
Outsiders can challenge this differential treatment before courts. The Indonesian legal system provides a judicial review mechanism for requesting the revocation of local regulations that are inconsistent with higher regulations through the Supreme Court.132 The legal basis that can be used is that the local regulations violate the equality principle under Indonesian human rights law. Until now, no claim has been brought on that ground.
The arbitrary nature of the accessibility requirements in local regulations conflicts with the purpose of developing rented public housing financed by 130 the national government, which is to provide housing to the poor in general. Although the local rules are not intentionally designed to limit the right to housing of particular groups, it does affect internal migrants in fact and in law, and can be considered indirect discrimination. Based on the assessment of the requirement of the nature of the acceptable law for limiting human rights, it can be concluded that, to a certain extent, Indonesia's local regulations do not fulfil the preconditions to justify the human rights interference, such as the lack of safeguards, the difficulty of fulfilling to certain conditions and the discriminatory nature of the regulations.
2.2.2.2
Compatibility with the Nature of the Rights The icescr contains legally binding obligations for states party to respect, protect and fulfil all human rights which are enumerated in the Covenant. 133 The obligations are set at the minimum level; states may do more but may not do less. The Limburg Principles observe that compatibility with the nature of the rights ' […] requires that a limitation shall not be interpreted or applied so as to jeopardize the essence of the right concerned. '134 This means that states cannot impose limits on minimum core rights under the icescr.135 Nor can they impose limitations '[…] on rights affecting the subsistence or survival of the individual or integrity of the person. '136 This has led the cescr to observe that with regard to the right to housing, legitimate and legal evictions should not leave individuals in outright homelessness. 137 In other words, the practice of granting access to public housing to internal migrants only if they have a resident registration may not go so far as making the exercise of the right to housing illusory or if it results in the homelessness of those affected by the measure.
Based on the nature of esc rights that can be progressively achieved, providing public housing with preference to locals can be considered as a measure to fulfil the human rights obligation. However, a progressive achievement does not simply require an increase in resources to build more public housing. 138 The obligation also entails an increasingly effective use of available resources to ensure satisfaction of essential services on an equitable basis.139 In assessing a progressive realisation, one should to take into account whether decision making follows the principles of effectiveness, participation, accountability and equality.140 Here, the equality of a measure is crucial. While local governments can have a discretion based on their available resources to progressively achieve housing rights, such discretion must not be discriminatory. Moreover, the obligation to ensure non-discriminatory practices has an immediate nature.141 Considering the legally binding nature of the icescr including the prohibition of discrimination entailed, states should ensure that regulations and measures adopted in their countries do not lead to discrimination.
In our case, the local governments' practices can be regarded as incompatible with the 'immediate' obligation to establish non-discriminatory regulation and eliminating existing discriminatory regulations.142 This obligation imposes responsibilities not only on national governments but also on local governments as they are all organs of the state.143 However, although certain limitations such as lack of resources or capacity, may lead to protectionist and exclusionary practices at local level,144 the national government should ensure that local governments' practices do not harm human rights and provide, for instance, complaint mechanisms at the local and national level. Transferring responsibilities for housing to the local level is as such compatible with the international obligations of the state, but it cannot be regarded as an excuse for incompliance with international obligations in their implementation.
2.2.2.3
Serving the Purpose of the General Welfare in a Democratic Society According to Article 4 of the icescr the limitation has to serve the promotion of the general welfare in a democratic society. The cescr has not yet expressed its views on its actual content 'the promotion of the general Access To Public Housing For Outsiders asia-pacific journal on human rights and the law 19 (2018) 238-267 welfare.' This requirement could be seen as presenting a legitimate aim of a broad nature,145 such as national security, public order, public safety, public morals, public health, the protection of the rights and freedoms of others or the economic well-being of the country.146 This means that states may have a broad margin of discretion.
Borrowing from the ECtHR's approach on these matters, the margin of discretion is not limitless and may be restricted by aspects of proportionality. In the Hatton case, it was held that the state is awarded a wide margin of discretion/appreciation in matters pertaining to economic interests.147 When balancing economic and individual interests, it may be necessary to determine whether states have adopted mitigating measures regarding the negative impacts on individuals' interests, and provided sufficient safeguards for the involvement of those affected in the decision-making.
In the light of the above, the housing regulations of the four cities under review should be tested to see whether the measures requiring a residence registration are actually appropriate to achieve the promotion of the general welfare in society, and whether the Indonesian authorities have provided alternatives to solve this problem and offered consultation and decision-making possibilities to outsiders.
As discussed in Section 2.2., every Indonesian citizen can only be registered in one municipality. They must apply for the modification of their residency if moving to another city/municipality. This requirement falls under the general obligation of citizens148 to report all changes in their circumstances/civil status, such as birth, death, marriage, and moving. The registration obligation aims to administer the population for the state to be in a position to provide maximum protection and recognition of the legal status of individuals.149 However, the relevant provisions do not mention that such a registration will affect the availability of essential services. Due to the decentralisation system, the national government delegates the provision of basic benefits to local governments. In this framework, the essential services are only available for local residents. Consequently, those who are not registered in the municipalities are not eligible for such services, and thus, access to rented public housing is restricted. The reason for such a limitation is to favour local residents, in order to ensure that they have more chances to access adequate housing given that 264 they do not 'compete' with outsiders.150 Thus, the local governments promote the interests of local residents rather than those of the outsiders.
There is also a tendency to create a barrier for outsiders to such an access in order to slow down the urbanisation process.151 If it becomes known that in a particular region people can access basic services easily, others will migrate to that area. This migration will increase the density of the population. These reasons to limit access to housing can be categorised as mainly economic reasons. The local governments dislike having to increase their budget for housing in order to provide subsidies to people from other regions. Although ensuring budgetary stability can arguably contribute to the general welfare of a democratic society, such effort may hit certain groups harder than the others. In this case, such limitation could violate the Constitution and other national laws discussed in the previous sections. Therefore, the proportionality will be relevant, particularly in considering the wider interest of the society.
The Indonesian highest legal norm, Pancasila and the Constitution enumerate the idea of general welfare to achieving social justice for all Indonesian citizens. Although Indonesia is not a welfare state per se, it does recognise the responsibility of the state to attain general welfare, which is also laid down in the Law on Social Welfare of 2009.152 This law defines social welfare as a condition whereby the human's material, spiritual and social needs are fulfilled, and which will enable citizens to live adequately and to develop themselves to perform their social function.153 The law covers several fields, including social security and social protection for poor people who are living in inadequate conditions. The social protection programmes include poverty alleviation and include providing access to housing.
Based on national regulations mentioned above, the goal of the Indonesian government is to achieve social welfare for all citizens without any exception. Therefore, the local regulations curtailing the right of internal migrants to access public housing are inconsistent with the aims and purposes of the Constitution and do not serve the purpose of general welfare of democratic society. One may argue that giving preference to locally registered residents in accessing public housing can be regarded as serving the local community's general welfare. Yet, this fact will only create protectionist and exclusionist local governments, which is contradictory with the idea of general welfare of the society as a unit.
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It can be summed up that the economic reasons addressed by local governments for limiting access to public housing violate both the national and international standards. The governments have a certain margin of discretion to determine the extent to which outsiders can benefit from access to housing with a view to protect the locals. Although such a discretion is allowed, states have to take precaution measures in preventing adverse impacts of locality preference. If the local governments send outsiders home154 without providing them with a sustainable solution, for example by providing a local identity card for migrants, the governments have not adopted preventive measures to reduce the adverse impacts of the policy. Moreover, from the interviews conducted with the local governments' housing officials,155 the authors conclude that the officials were not aware of the discriminatory impact of such local regulations to a particular group. They consider it to be a normal situation as it is their authority to decide as mandated by the national government.
Furthermore, the proportionality test should be applied in order to limit the large margin of discretion of the state. Proportionality is used to test both the means and the negative effects of policies, and to assess the legitimacy of state's aim.156 The policy requiring a local residence card to access public housing will definitely affect the outsiders' right to adequate housing. As the urbanisation will be ongoing in the future, an increasing number of people will migrate to cities, and thus the needs for accommodation will also increase. If local governments do not modify their policies, internal migrants will seek for housing in the private rental market, which most of the time is inadequate. Given that the governments do not yet pay much attention to this sector and there are no rules applicable as a standard of legal protection for tenants in the private market, there is less protection for private tenants rather than public housing ones. Moreover, outsiders may also build shanty houses in illegal settlements, causing the expansion of slums. This would contravene the objective of the national government which is to guarantee slum-free space in the coming years.
It can be questioned whether it is necessary to apply the local registration as a requirement for the orderly distribution of rented public housing and it is doubtful that there are no alternatives for the outsiders, in particular, given the difficulties they face or their reluctance to obtaining such a registration. It seems that there is no planning of alternative mechanisms for the equitable distribution of public houses. Moreover, there was a lack of public consultation involving outsiders in the decision-making process on the solution and its alternatives. In this case, the authors consider that the alternative opted by the Jakarta government, that is to send the outsiders back to their previous place of living157 was not deemed to be an adequate solution. Some measures that could be conceived as alternatives to eliminate discrimination are, for example, reducing the complexity of the administrative procedure for migrants, providing a certain percentage of the available public housing for outsiders, and regulating private rental housing market so that outsiders in their capacity as tenants are legally protected.
Having discussed the three reasons that can be employed as a basis to consider a differential treatment for internal migrants as legally permissible, it can be concluded that such differential treatment for internal migrants cannot be justified. All regulations and measures applicable at both the international level and the national level, advocate a non-discriminatory treatment for every inhabitant. In this regard, the local identity card requirement for the poor in need of adequate housing is inconsistent with ihr law. Therefore, local governments should consider and revise these criteria and eliminate such practices to provide equal opportunity for all citizens qualifying for access to public housing. The national government should have ultimate responsibility for housing the poor and should monitor local practices continuously. If the local governments do not act as required, the national government should undertake actions to ensure that local governments eliminate discriminatory practices.
Conclusion
Decentralisation in Indonesia was established to provide the delivery of better services to the people; however, this does not always seem to be successfully implemented. This may affect the Indonesia's compliance with its human rights obligations, which was illustrated by the discussion of the effects of decentralisation of access to rented public housing for outsiders.
Under the Indonesian law on local governments, the national government delegates housing affairs to local governments. The central government lays down the general policy on housing and settlement and provides national funding for low-income groups as well as develops financial support systems to enable access to housing for the poor. Local governments may adopt their
